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1. We have just received the above regulation and the attach-
ments thereto. Attachment 1 to that Regulation contains a sample
form of declaration of trust which presents two problems in appli-
cation under local law. The first problem is the lack of recog-
nition of the fiduciary nature of a trust under local law. A
declaration of trust is here treated as an agency contract between
the donor and the trustee; the former empowering the latter to
take and hold possession, and the latter agreeing to perform the
agency. The agreement is enforceable between the parties, but the
possession of the trustee creates an ostensible title in him, upon
which innocent third parties may rely. A breach of the trust gives
rise to no remedy against innocent third parties, but only acainst
the agent for a failure to perfcrm his contract. The doctrine
whereby the trust follows the property has never received sanction
under local law.

o, Thus it may be seen that trust agreements with other than
U.S. nationals would have a minimum of legal efficacy. We have in
the past insisted that such a person execute an assignment of the
lease prior to taking possession. This assignment leaves the name
of the assignee and the date blank and could probably be enforced
by a third person £111ing in his name and a date at a later time,
where the lease contains no restrictions upon assignment. From
a practical standpoint, security reasons would probably prevent
direct enforcement except as agalnst the heirs of the lessee. The
psychological effect of the instrument has thus far proven satis-

factory.
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%, The second difficulty with reference to local law is that
s leasing contract creates no estate in the property. It is regarded
under law as merely a contract between the landlord and the
tenant, and the tenant's right of possession 1s dependent solely
upon the validity and continuation of the landlord's title. A
mortgage foreclosure during the tenancy conveys the title to the
foreclosure purchaser and gives the new landlord a right to serve
notice terminating the tenancy. In some instances the new landlord
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may be required by B o to make restitution to the temnant
for improvements and restitution for advance rentals paid to the
previous landlord. The tenant's remedy is primarily against the
original landlord because the relationship is contractual and
in no way creates a property interest.

4. Although the chief difficulty, ie.e., lack of lcocal
recognition of a trust, is not applicable as to U.S. nationals,
the sample form declaration of trust could hardly be signed by
them affirming a property interest in the premises. It is not
our understanding that a person could be "seised" of a leasehold
inserest of realty even at common law, but rather that fgeisin"
was reserved to indicate an interest of freehold in the realty.

Under local NN lew there could be 1o possibility of "seisin"

and neither is there a " easehold". We have therefore drafted
attachment A as a form of declaration of trust for local usage.
You will note that the only differences are in the uses of the
terms "seisin" and 1leasehold interest."

5. In addition to our request for permission to use attach~-
ment A in lieu of the declaraticn of trust attached to the
reference regulation, Wwe request Headquarters approval. for the
substituticn of the.assignment procedure instead of the use of
o declaration of trust in cases where the lessee is not a U.S.
citizen.
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